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SUMMARY: Purs\m'mﬁ'sﬁ 107(a}

and 122(h){2) of the Comprehensive
FEnvironmental Response,
Compensation, and Liability Act of 1980,
as amended by the Superfur.d
Amendments and Reauthorization Act
of 1986 (“ZERCLA”). and Executive
Order No. 12580, 52 FR 2923 (January 29,
1987). the Environmental Protection
Agency ("EPA"] is promulgating today a
rule which establishes and governs the
procedures for EPA’s arbitration of
small CERCLA section 107(z) cost
recovery claims. This rule implements
EPA’s authority under section 122{h){2)
of CERCLA, which authorizes the head
of any department or agency with
authority to undertake a response action
under CERCLA to use arbifration as a
method of settling CERCLA section
107(a) claims for recovery of response
costs incurred by the United States
pursuant to section 104 of CERCLA,
when the total response costs for the
facility concerned do not exceed
$500.000, excluding interest, and when
the claim has not been referred to the
Department of Justice for civil action.
pates: This final rule is effecnve on
August 28, 1989,
ADORESSES: The public docket for this
final rule is located in Room M3105, U.S.
Environmental Protection Agency, 401 M
Street. SW., Washuwngton, DC 20460. and
is available for viewing by appointment
from 9:00 a.m. to 4:00 p.m. Monday
through Friday, excluding holidays. For
an appointment, please call {anice Linett
at (202) 382-3077.
FOR FURTHER INFORMATION CONTAC'T'
Janice Linett, 1.8, Environmental
Protection Agency, Office of
Enforcement and Compliance
Monitoring, Waste Enforcement
Division, Room M3105, Mail Code LE~
13485, 401 M Street. SW., Washington,
DC 20460, (202) 382-3077.
SUPPLEMENTARY INFORMATION: The
contents of today's preamble are set
forth in the following form:
L Introduction
!1. Responsiveness Summary
I1I. Changes from Proposed to Final Rule
1V. Summary of Supporting Analyses

A. Executive Order No. 12201

ordering copies. Amendments to the
proposed rule which provide for these
interim procedures are found at

5% 304.21{e) (Referral of claims),

B. Regulatory Flexibility Act
C. Paperwork Reduction Act
List of Subjects in 40 CFR Part 304

i. Introduction
Section 122(h)(2) of CERCLA provides

‘\EPA. as well as any other department or

gency authorized to undertake a
esponse action under CERCLA, with
uthority to promulgate regulations,

nce Dockeladfter consultation with the Attorney

eneral, for the use of arbitration as a
method of settling certain CERCLA
section 107(a} claims for recovery of
response costs incurred by the United
States pursuant to section 104 of
CERCLA. This autharity is limited to
cases in which the total response costs
for the facility concerned do not exceed
$500.000, exciuding interest, and which
have not been referred to the
Department of Justice for civil action.

On August 4, 1988, EPA proposed a
regulation to implement its authority
under section 122{h}(2} of CERCLA (53
FR 29428). The August 4, 1988 preamble
discussed the purpose of the proposed
rule in Part I and provided a detailed
summary of the proposed rule in Part I
EPA accepted public comment on the
proposed rule for 60 days and received 4
letters totailing 12 pages of comment.

Today, EPA is promulgating the final
rule to implement its CERCLA section
122({h)(2} authority. This rule establishes
and governs the procedures for EPA’s
arbitration of CERCLA section 107(a) -
cost recovery claims. In preparing this
final rule, EPA has carefully considered
all public comments on the proposed
rule and is making some modifications
in response to those comments. A
summary of ail comments received and
EPA’s response to each comment is
provided in Part 1 of today's preamble.
All changes from the proposed to final
rule are discussed in Part Il of today's
preamble. Part TV of this preamble
presents supporting analyses, and Part
V of this preamble provides s list of
subiects addressed by this rulemaking,

IL. Responsiveness Summary

Comments were receiveg from 4
commenters. Commenter 1 is Texaco
Inc. Commenter 2 is Ford Motor Co.
Commenter 3 is The Washington Legal
Foundation. Commenter 4 is The MITRE
Corp. Comments that do not relate to
any particular subpart of the proposed
rule are identified as General.
Comments relating to specific portions
of the proposed rule are organized
according to the subpart. section, and
paragraph of the proposed rule to which
they relate. Each comment contains a
summary of the comment and EPA's-
response.

- and offers a speedy settlement by an

T costMmay Creale ue Umpression uat uie-
entity serves at the pleasure of EPA
rather than occupying a neutral position,
because an entity selected due to

= -

Comment #1: (Commenter 1, Cenerail
Sites with response costs that do not
exceed 3500.000 will probably result in
settlement, rather than arbitration,
unless there are only a handful of PRPs,

Response: In enacting section
122(h)(2} of CERCLA, Congress
recognized that arbitration could be &
valuable settlement tool in appropriate
circumstances. While the Agency
recognizes that small cost recovery
cases will often be settled by traditional
means, rather than through arbitration.
the Agency believes that arbitration
offers a useful alternative. [t may be
particularly useful where there are
multiple PRPs. because the parties may
request that the arbitrator allocate
responsibility for payment of EPA’s -
response costs among the participating
PRPs.

Comment #2: (Commenter 1, General)
EPA's various attempts to favor itself in
the proposed rule and to retain
considerable unilateral authority in the
proposed rule will make it less likely
that arbitration will be used.

Response: This commenter also
provides specific comments on the
portions of the proposed rule that it
considers biased in favor of the Agency.
Each specific comment is discussed
below.

Comment #3: (Commenter 2. General}
This comment expresses support for the
use of arbitration to settle cost recovery
claims and regrets that the statutorily
imposed $500,000 cost limitation will
minimize the availability of this process.

Response: No response needed.

Comment #4: (Comamenter 2, General)
The proposed rule contains some flaws.
which, if left uncorrected. will limit the
appeal of the process to PRPs and
reduce its potential effectiveness.

Response: This commenter also
provides specific comments on the
portions of the proposed rule which it
believes to be flawed. Each spec:f' ic
comment is discussed below.

Comment #5: (Commenter 3, General)
This comment expresses support for
EPA's proposed rule because it benefits
all parties involved by keeping potential
litigants out of the overcrowded federal
couris, avoids needless expenditure of
time and resources. avoids the
atmosphere of hostility that may result
from delays encountered in litigation.

impartial party whose decision is not
subject to de novo review in court and is
not susceptible to multiple appeals. This
commenter strongly favors EPA’s
implementation of its CERCLA Section
122{h){2) authority and agrees with EPA
that arbitration is especially appropriate
when the case does not present issues of

SIUIUGUTLIDIUIE, bad” l [ 3TV SRR RPN ey
reaolve the claim by binding arhman
and, therefore, declines to make the

change requested. As noted in Part Il
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of CERCLA and established case law,

EPA is entitled to recover “all costs™ -

incurred by EPA in connection with all
aspects of a response action upheld as
not arbitrary and capricioes, For the -

limited purpose of encouraging PRP* - |

participation In arbitrstions under this-
rule. the Agency has adoptedthe - .~
approach conlained in -§ 904.20{d}{4){ii).

Comment #13: (Commenter 1, Subpart
B, § 304.20(e}{1)) The arbitrator's review
of the adequacy of any response action
taken by EPA should not be limited to
documents compiled by EPA, as would
be required under this provision.

Response: Under section 113(j} of
CERCLA. judicial review of any issues
concerning the adequacy of any
response action taken or ordered by the
President is limited to the administrative
record upon which the President has
based the selection of the response
action. See, e.g., U.S. v. Seymour, 879 F.
Supp. 859 (S.D. Ind. 1987}, U.S. v. Rohm
& Haas, 860 F. Sup. 672 (D. N.J. 1987). As
noted in Part ILB, of the preamble 1o the
proposed rule, EPA maintains that,
consistent with section 113(j), the
arbitratar's review of any issue
concerning EPA's response action shell
be based opon the documents which
formed the basis for the selection of the
response action, i.e., the administrative
record. These documents will include
any written public comments received
by EPA concerning the selection of the -
response action and any EPA responses
thereto. For this reason, EPA declines to
make the change requested. EPA has,
however, deleted the phrase “compiled
by EPA" from this eection. because, in
addition to EPA, a State or political
subdivision of a State, or an Indian
Tribe, or another Federal agency may
compile the administrative record when
it has been designated as the “lead
agency” for the site within the meaning
of.the National Contingency Plan, 40
CFR Part 300. A conforming change has
been made to §§ 304.30{b}{3).
304.30{c)(3). and 304.32(j){6)-

Comment #14: [Commenter 3, Subpart
B, § 304.20 (e}{2)iii) and [e}(3){ii))
Under the proposed rule. once EPA's
response action is upheld (in part or in
full), the arbitrator is required to review
EPA’s costs on an arbitrary and
capricious standard and to award EPA
all costs incurred (for the portiona of the
response action upheld) unless the
participating PRPs can show the costs
were: (1) Not actually incurred or to be
incurred: or (2) not actually incurred or
to be incurred in connection with the
response action; or {3) clearly excesaive,
taking into account the circumstances of
the responase action and relative to
acceptable government procurement

and contracting practices in light of the
circumstances of the response actian.

- Under U.S. v. NEPACCO. the United
‘ States is entited to recover all costs

assoclated with any response action
upheld as not arbitrary and capricious.
As such, the “clearly excessive”
standard is more generous than the
standard applied in judiciai cost - -
recovery proceedinga. However, it has
several clear benefits that weigh in
favor of its use: {1) it encourages PRPs 10
use arbitration rather than take their
chances in court. in which forum the
issue of excessive costs is not
necessarily relevant; (2] it places the
burden of proof upon the PRP and thus
requires little additional work on the
part of the Agency: {3) it contains
sufficient qualifications that PRPs will
rarely be able to prove the costs were
excessive. Thus. aitbough the standard
is more generous than that which would
be applied in the judicial arena, the
benefits clearly outweigh any detriment.
Response: Again, as set forth In the
Response to Comment #12, EPA agrees
that the standard of review provided in
§ 30420 (e){2){Li) and (e}(3)(iil} is more
generous then PRPs are entitled to in
judicial cos recovery actions. It is EPA’s

- view that. under the langusge of section -

107 of CERCLA, judicial review of EPA’s
costs is limited to whether the costs
incurred were not inconsistent with the
NCP. Under this standard. matters to be
reviewed are confined to: Whether the
implemented cleanup was consistent
with the action selected by
EPA; whether the regponse action was
performed: and whether the claimed
costs were actually incurred. Unless the
selection of the response action is
determined to be inconsistent with the
NCP. based on a standard of review of
arbitrary and capricious or otherwise
not in accordance with law, EPA is
entitled to recover all its actual costs of
implementation of the response action.
This circumscribed review of costs is
intended to support the principal
objectives of CERCLA: (1} To place the
ultimate financial burden of hazardous
waste cleanup on those parties
responsible for the problem:; and (2} to
assure prompt replenishmert of the
Superfund eo that monies can be
rededicated to response work at the
thousands of other hazardous waste
sites in the country that remain

unaddressed. EPA has developed a more

flexible standard of review for the
limited purpose of ancouraging use of
the arbitration regulation for small cost
recovery cases. Permitting PRPs to
challenge actual costs to the exient they
are clearly excessive. an issue which is
not relevant in ltigation, may make

arbitration more attractive to PRPs than
litigation.

Comment #15: (Commenter 1, Subpart
B, § 304.21(b)(2)) Waiver of the right to
notice and service by a party who fails
to furnish information relating to the
service {i.e, a party’s name, address,
and telephone number, and, if tke party
is represented by an attorney, the
attorney’s name, address, and telephone
number) should be limited only to the
period of time during which the perty
fails to provide such information.

Response: EPA with this
comment and has amended this
subparagraph accordingly.

Comment #18: (Commenter 1. Subpart
B. § 304.24(b]} The last sentence of this
paragraph should not atlow EPA greater
rights to withdraw from the arbitration
than provided to other parties.

Response: Under § 304.24(b), any
party may move.to withdraw from the
arbitral proceeding within thirty days
after receipt of notice of appointment of
the arbitrator. After this thirty-day
period. only EPA may withdrew from
the proceeding in according with .
§ 304.20{b}{3) ar § 304.33(e]. Sections . .
304.20{b)(3) and 304.33(e) address EPA’s
right to withdraw if public comments
received on the proposed arbitral
decision disclose to EPA facts or
considerations which indicate the
proposed decision is inappropriate, . .
improper or inadequate. Section 122{i} o
CERCLA requires that EPA provide a
thirty-day public comment peried on all
settlements reacbed through arbitration
pursuant to section 122(h)(2). Section
122{i){3) of CERCLA requires EPA o
consider any comments filed in
determining whether 1o finalize the
settlement and authorizes EPA to
withdraw from the settiement if the
comments disclose facts or
considerations which indicate the
proposed settlement is inappropriate,
improper or inadequsate. EPA's right to
withdraw based upon public comments
is authorized by section 122{i)}{3) of
CERCLA. and. for this reason, EPA
declines to make the requested change.
As noted in Part [1.C. of the preambie to
the proposed rule, EPA anticipates that
withdrawal from the proceeding as a
result of public comment will be an
infrequent occurrence, because small
cost recovery decisions of this kind are
not likely to generate a large amount of
public comment.

Comment #17: (Commenter 1, Subpart
C. § 304.32{j)(6}) This subparagraph
unfairly gives only EPA the right to
supplement the documents compiled by
EPA which formed the basis for the
gelection of the response action.



23178

k
5
wivd

Federal Register / Vol. 54, Na. 102 [ Tuesday, May 30, 1889 { Rules and Regulations

Response: As noted in EPA's
Response to Comment #13 above, EPA
maintains that any review of any issue
concerning the adequacy of any
response action taken or ordered by
EPA should, consistent with section
113(j) of CERCLA, be based upoa the
documents which formed the basis for
the selection of the regponse action.
Section 113{}){1) of CERCLA permits
supplemental materiala to be considered
by a court in accordance with applicable
principies of administrative law. EPA
has. therefore, amended § 304.32(j)(8} to
authorize the arbitrator ta permit any
party to supplement the documents
which formed the basis for the selection
of the response action if any party
demonstrates that supplementation is
appropriate based upon applicable
principles of administrative law. The
language to which the commenter
objects has been deleted.

Comment #18: (Commenter 1. Subpart
D. § 304.40{c)[2){iv)} Among the grounds
provided for chellenging & final atbitral
decision is that it violates “public
policy.” This term is 8o broad that
arbitral decisions will be aubject to
challenge for virtually any reason so
long as the appeal is couched in terms of
“public policy.” ' o

Response: Section 304.40(c}(2]
provides four grounds for challenging
the final arbitral decision, the last of
which is that the decision violates
public policy. As noted in Part 1.D. of
the presmble to the proposed rule, these
four grounds are based upon generally
accepted common law groungn for
everturning an arbitrator's decision, as
reflected in case law. See, Local Union
Ne. 28 v. Newspaper Agency Corp., 485
F. Supp. 511 {D. Utah 1880}. The Agency
does not agree that allowing challenges
based upon violation of public policy
will permit challenges for virtually any
reason. Whether an arbitrator’s decision
violates public policy is an issue for
resolution by the court, see. e.g. W.A.
Grace & Co. v. Rubber Workers, 461 U.S.
757, 766 (1983), and. as the Supreme
Court has stated, “{sluch a public policy

. . must be well defined and dominant,
and is to be ascertained 'by reference to
the laws and legal precedents and not
from general considerations of suppased
public interests.’ " Id., guoting
Muschany v. United Sfates, 324 U.S. 48,
66 [1945). EPA therefors declines to
make the requested change.

Comment #19: (Commenter 2, Subpart
D. § 304.40({c)(3)) See Comment #10 and
EPA's Response thereto.

H1. Changes From Proposed to Final
Rule

This section summarizes the changes
that have been made to the proposed
rule. The reason for each of these

changes is discussed in Part Il of this
preamble or is provided below.

Section 304.10: The authority citation
in this section has been changed from
section 122{h} of CERCLA to section
122(h)(2) of CERCLA to provide a more
accurate citalion.

Section 304.22: Two clarifying changes
have been made to this section.
Paragraph (d) of this section, which
defines the “Association.” has been
amended to add the words *to conduct
arbitrations pursuant to this part” to the
end of the definition. Paragraph {g) of
this section, which defines “interested
person.” has been amended ta add the
words “to the proceeding” after the
word "'party.” .

Section 304.20: Two changes have
been made to this section, First, for
clarification, the words "actual or
threatened” have been inserted before
the word "harm” each time it appears in
the second sentence of paragraph (d)(3)
of this section. Second, the words
“compiled by EPA" have been deleted
from the last sentence of paregraph
(e)(1) of this section because the
administrative record may be compiled
by a Federal agency other than EPA, or
by a State or political subdivision of a
Siate, or by an Indian Tribe when such
non-EPA entity is designated as “lead
agency” within the meaning of the NCP.
The identical change has been made to
§§ 304.30{b){3), 304.30{c){3). and
304.32(j)(8). This change is explained in
Comment #13, Part 11, of this preamble.

Section 304.21: Four changes have
been made to this section. First, the
words “may be” in the first clsuse of
pamgr:é:h (a) of this section have been
changed to *ia” far clarification. Second,
the last sentence of paragraph (b)(2} of
thig section has been amended to clarify
that a party who faila to furnish the
information necessary for notice and
servica under this part is deemed to
have waived his ot her right ta notice
and gervice only until such time as that
party furnishes the missing information.
{Ses Comment #5, Part I, of this
preamble for explanation.) Third,
paragraph (b)(ix) of this section has
been deleted. Thia preatmble clarified
that EPA will select the “Association”
through compelitive procurement. Since
EPA cannot advance funds to a
contractor, references in the proposed
rule implying advances by EPA of filing
fees, administrative fees and expenses,
and the arbitrator's fee have been
deleted. [See § 304.41 (a) and (d) and the
discussion of changes to these two
paragraphs below.} Fourth, a new
paragraph (e} has been added to this
gection. This paragraph explains that,
prior to EPA’s selection of the :
Association, EPA and one ot more PRPs

at a facility may agree o submit one os
more igsues arising in an EPA cast
recovery claim for resolution by
arbitration. Any such agreement must be
contained in a joint request for
arbitration which meets ail requirements
of paragraph (b) of this section. New
paragraph (e} alsa provides that any
arbitration agreed upon in this maaner
shall be governed by this final rule,
except for those provisians which
pertain specifically to the duties of the
Aassociation, which duties shall be
performed in a manner agreed upon hy
the parties. {t also explains tha! in any
arbitration (nitiated pursuant to new
paragraph {e), the selection and
appointment of the arbitrator shall be
governed by new § 304.22(el, and
payment of all costs of the arbitration
shall be governed by new § 304.41(e), _
both of which are described below. The
third and fourth changes to this section
are explained in Comment #8, Part 11, of
this preamble.

Section 304.22: Two changes have
been made 1o this section. First, the
ward “accepted” in the fifth sentence of
puragraph (b} has been changed to
“invited" for clarification. Second. a
new paragraph (e] has been added to
this section. This new paragraph {(e)
explains that if EPA and one or mote
PRPs at a facility agree to arbitrate an
EPA cost recovery claim prior to the
selection of the Association as provided
in § 304.21(e). they shall reach mutual
agreement upon the selection and
appointment of an arbitrator on a case-
by-case basis, and the Administrator
shall obtain the services of the
arbitrator using appropriate
precurement procedures. New
paragraph {e) further provides that any
person appointed as an arbitrator in this
manner shall make disclosures to the
parties pursuant 1o § 304.23 of this part,
shall arbitrate the claim purauant to the
jurisdiction and authority graated to the
arbitrator under § 304.20 of this part,
and shall otherwise conduct the
arbitration pursuant ta the procedures
estblished by this rule. This second
change is explained in Comment #8,
Part 1, of this preamble.

Section 304.31; Paragraph {e) of this
section has been amended to require a
party who intends to be represented by
counsel to provide the telephone number
of counsel in addition to the name and
address, The identical change has been
made to § 304.32(e). This change is
needed to make the information
required by §§ 304.31(e) and 304.32(ej
consistent with that required by
3 304.21(b}(2) (Referral of Claims).

Section 304.32: Paragraph (j}6} of this
section has been amended. The first
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sentence has been changed o allow the
arbitrator to permit any party to
suppiement the documents which
formed the basis for the selection of the
response action {with additional *
docurnents. affidavits. or arul testimony}
if any party demonstruies that - . .
supplementation is appropriate based
upon applicable principles of -
gdministrative Jaw. The second
sentence of this paragraph has been
deleted, This change iz explained in
Comnent #17, Part i1, of this preamble

Section 304.29: Paragraph {d} of this
section has heen amended te require
service of the proposed decision to be
made by certified mail, return receipt
requegted. or by personel service to
ensure that the decision is received by
the parties. )

Section 304.40; Two changes have
been made to this section. First,
paragraph {ci(1) of this section has beer
amended to clarify thet the final .
decision is a setijement under section
122{k) of CERCLA, whick may be
direetly enforced pursuant o section
122[h)[3) of CERCLA. As amended, the
first and second senlences of paregrapk
{c)(3) have been modified ta provide
that: "If any award made in the final
decision is oot paid within the tipe
required by § 304.33{{} of this part. the
final decision may be enfarced as a
settlement under section 122{b) of
CERCLA, 42 U.S.C. 8822{h), by the
Antorney General on behalf of EPA in an
appropriate Federal district court
pursusnt to section 122(h}{3) of
CERCLA. 42 U 8.C. 9622(h)(3)." The
remainder of this paragraph is
unchanged. Second. the first clause of
paragraph (d} of this section. “{e]xcept
ag otherwise provided in this secion.”
has been amended for clarification to
indicate the more precise cross-
reference to paragraph (c) of this
section.

Section 304.41: Three changes have
heen made to this section. First, the last
two sentences af paragraph (a} of this
section have been deleted. As coted in
the discuasion of § 30422 abave. EPA
cannot advance fees to a contractor.
Accordingly, the requirement that sl
parties advance the filing fee haa been
deleted from patagraph (a). PRPs may,
of evurse. pravide such an advaoce
Second, paragraph {8} of this section has
been similarly revised to delete
references 10 advance deposits from sl
parties for the arbiteator's fee snd the
adminisitative [ee, and 1o provide
instead that the “Association” make
sppropriate srrangements for payment
of these fees by the pacties. Third. a new
paragraph {e} has been added 10 this
section. t provides that in any

arbitration conducted prior 1o the

_ selection of the Association {see

§ 304.21{e}}, all fees and expenses of the
atbitral proceeding. including the
arbitrator’s fes, shall be divided equaily
among all partiea, sxcept that expenses
of witnesses shall be borne by the party
producing such witnesaes, expenses of
an interpretes shail be borne by the
parly requesting such fnterpreter, and
expenses of the stenographic record and
all transcripts thereof shall be prarated
equally among all parties ordering
copies. This 1ge is explained in
Comment #8, Part 11, of ihis preamble.
Section 30442 Paragraph {c) of this
section has been amended to require the
parties to serve all papers associated
with the proceeding by personal service,
or by certified mail, return receipt
requested, or by first clas: mail. and to
require the arbitrator and the
“Aggociation” to serve all papers
agsociated with the proceeding by
personal service or by certified nuail,
return receipt requested. This change is
to ensure that all papers from the
arbitrator and the “Association” ate-
received by the parties. .

IV. Summary of Supporting Analyses
A. Executive Order No. 12281

Regulations mus? be classified as
major of non-major 1o satisfy the
rulemaking protocol established by
Executive Order No. 12291, According to
Execuiive Qrder No. 12291, major rules
are reguiations that are tikely to result
in: -

{1} An annuat effect on the sconomy
of $100 million or more: or

12} A major increase in costs or prices
for consumers, individusl industries,
Federal, State. or local government
agencies or geographic regions: or
" {3) Significant adverse effects on
commpetition. employment, investment,
praductivity, innovation. or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
matters.

EPA has determined that this
regulation is a non-major rule under
Executive Order No. 12291 because it
will not result in any of the impacts
identified shove. This regulation
provides an entirely voluntary :
procedure by which PRPs at & facility
may reach agreement with EPA 1o have
their hability for 8 CERCLA section
107{a} cost recavery ¢laim resalved by
arbitration. Arbitration is an aliernative
dispute resolution technique that should
provide a quitker and less cosily
method of resolution then traditionat
litigation or negotiation. Therefare. the
Agency has not prepared a regulatory

impact analysis for this regulation. This
regulation was submitied to the Office
of Management and Budget for review
s required by Executive Order No.
12291

B. Regulatory Flexibility Act

The Regulatary Flexibitity Act of 1880
requires that a Regulatory Flexibility
Analyasis be performed for all rules that
are likely to have “significant economic
impact on a substantial aumber of small
entities.” EPA certifies that this
regulation will net have a significant
econcmic impact on a substantial
number of gmall entities because the
rule provides a wholly voluatary
procedure by which PRPs at a facility
may reach agreement with EPA to have
their liability for a CERCLA section
107{a) cost recovery claim resolved by
arbitration. Arbitration is 8n alternative
dispute resolution technique that should
provide a quicker and less expensive
method of resolntion than traditional
litigation or negotiation. Therefore, EPA
has not prepared 8 Regulatory
Flexibility Analysis, _

C. Paperwork Reduction Act

This regulation is not subject to the
provisions of the Paperwork Reduction
Act. Any oollection of information in
this regulation is required in the course
of an enforcement action againat 8
specific party or parties and, therefore,
is exempt from coverage under the Aot

List of Subjects in 40 CFR Part 304

Administrative practice and
procedure, Claims, Intergovernmental
relations, Hazardous substances,
Hazardous wastes, Natural resources.
Superfund.

Date: May 22. 1889,

Williem K. Reilly,
Administrator.

For the reasons set forth in the
preamble, Part 304, Title 40 of the Code
of Federal Regulations is added as set
farth below:

PART 304—-ARBITRATION
PROCEDURES FOR SMALL
SUPERFUND COST RECOVERY
CLAIMS

Subpart A—~Geners

Sec.

304.10 Purpose.

304.11 Scope and applicability.
304.12 Definitions,

Subpart G-~ Jurisdiction of Artritrator,
Reterrat of Claims, and Appaintment of
Arbitrator

304.20 Jurisdiction of Achitrator.

304.2t  Referral of claims

304.22  Appointment of Arbitrator.
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Sec.

304.23 Disclosure and challenge procedures.
304.24 Intervention and withdrawal.
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Authority: 42 U.5.C. 9607(a) and 9022(h][2]
Executive Order No. 12580, 52 FR 29
{January 29, 1987).

Subpart A—General

§304.10 Purpose.

This regulation establishes and
governs procedures for the arbitration of
EPA cost recovery claims arising under
section 107{a) of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980,
42 U.S.C. 9607(a), as amended by the
Superfund Amendments and
Reauthorization Act of 1588, Pub. L. 99—
499, 100 Stat. 1613 (1988) {“CERCLA"), -
pursuant to the authority granted EPA
by section 122(h})(2) of CERCLA, 42
U.S.C. 8822(h)(2), and Executive Order
No. 12580, 52 FR 2923 (January 29, 1987}.

§304.1%  Scops and applicabiity.

The procedures established by this
regulation govern the arbitration of EPA
claims for recovery, under section 107{a}
of CERCLA, 42 U.S.C. 9607(a), of
response costs incurred at orin
connection with g facility by the United
States pursuant to section 104 of
CERCLA, 42 U.5.C. 9604. The procedures
are applicable when:

(a) The tota] past and projected
response costs faor the facility concerned
do not exceed $500,000, excluding
interest; and

(b} The Administrator and one or
more PRPs have submitted a joint
request for arbitration pursuant to
§ 304.21 of this part,

§304.12 Definitions,

Terms not defined in this section have
the meaning given by section 101 of
CERCLA, 42 U.S.C. 9601, or the National
Otil and Hazardous Substances Pollution
Contingency Plan, 40 CFR Part 300. All
time deadlines in this part are specified
in calendar days and shall be computed
in the manner described in Rule 6(a) of
the Federal Rules of Civil Procedure.

Except when otherwise specified, the
following terms are defined for purposes
of this part as follows:

(a) "CERCLA" means the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, 42 U.8.C, 9601. &t 5eq., a8 -
amended by the Superfund Amendments
and Reauthorization Act of 1988, Pub, L.
89-499, 100 Stat. 1613 (1886).

(b} "Administrator” means the EPA
Administrator or his designee.

(C) "Arbitrator” means the person
appointed in accordance with § 304.22 of
this part and governed by the provisions
of this part.

(d) “Association” means the
organization offering arbitration
services selected by EPA to conduct
arbitrations pursuant to this part.

(e) “Claim” means the amount sought
by EPA as recovery of response costs’
incurred and to be incurred by the
United States at a facility, which does -
not exceed $500.000, excluding interest.

{f) “Ex parte communication” means
any communication, written or oral,
relating to the merits of the arbitral .
proceeding, between the Arbitrator and
any interested person, which was not
originally filed or stated in the ’
adminisirative record of the proceeding.
Such communication i not “ex parte
communication” if all parties to the
proceeding have received prior written
notice of the proposed communication
and have been given the opportunity to -
be present and to participate therein. -

(g) “Interested person” means the
Administrator, any EPA employee, any
party to the proceeding, any potentially
responsibie party associated with the -
facility concerned, any person who filed
written comments in the proceeding. any
participant or intervenor in the
proceeding, all officers, directors,
employees, consultants, and agents of
any party, and any attorney of record
for any of the foregoeing persons.

(h) "National Contingency Plan” or
“NCP” means the National Oil and
Haezardous Substances Pollution
Contingency Plan, developed under
section 311(c)(2) of the Federal Water
Pollution Control Act, 33 U.S.C. 1251, et
seq., as amended, revised periodically
pursuant to section 105 of CERCLA,, 42
U.S.C. 9605, and published at 40 CFR -
Part 300. :

{i) “National Panel of Envimnmentai
Arbitrators” or “Panel" means & panel
of environmental arbitrators selected
and maintained by the Association to
arbitrate cost recovery claims under this
part. ‘

{i) "Parncipatin.g PRP” is any
potentially responsible party who has
agreed, pursuant to.§ 304.21 of this part,
to submit one or more {gaues arising in
an EPA claim for resolution pursuant to
the.procedures established by this part.

{k) “Party” means EPA and any
person who has agreed, pursuant to
§ 304.21 of this part, to submit one or '
more igsues arising in-an EPA claim for
resolution pursuant fo the procedures
established by this paft; and any person
who has been granted leave to intervene
pursuant to § 304.24(a) of this part.

(1) "Persons" means an individual,
firtn, cotporation, agsociation,
partnership, consortium, joint venture,
commercial entity. United States
GCovernment, State, municipality.
commission, political subdivision of a
State, or any interstate body.

{m) “Potentially responsible party” o
“PRP" means any person who may be
liable pursuant to section 107{a) of
CERCLA, 42 U.S.C. 9607(a), for response
coasts incurred and to be incurred by the
United States not inconsistent with NCP.

(n) “Response action™ means remove,
removal, remedy and remedial action. as
those terms are defined by section 101 of
CERCLA., 42 U.S.C. 9601, including
enforcement activities related thereto.

(o) “Response costs” means all costs
of removal or remedial action incurred
and to be incurred by the United States
at a facility pursuant to section 104 of
CERCLA, 42 U.5.C. 9804, including, but
not limited to, all costs of investigation
and information gathering, planning and
implementing a résponse action,
administration, enforcement, litigation,
interest and indirect costs.

Subpart B—Jurisdiction of Arbitrator,
Referral of Claims, and Appointment
of Arbitrator

§ 304.20 Jurisdiction of Arbitrator.

(a) In accordance with the procedures
established by this part, the Arbitrator .
is authorized to arbitrate one or more
issues arising in an EPA claim when:

{1) The total past and projected
response costs for the facility concermned
do not exceed $500,000, excluding
interest; and

(2] The Administrator and one or
more PRPs have submilted a joint
request for arbitration pursuant to
§ 304.21 of this part.

{b){1) If the total past and projected
response costs for the facility concerned
increase o a dollar amount in excess of
$500,000, excluding interest. prior to the
rendering of the final decision pursuant
to § 304.33 of this part, the parties may
mutually agree to continue the
proceeding as non-binding arbitration
pursuant to the procedures established
by this part, except that §§ 304.33{e) and
304.40 of this part shall not apply. -

(2) If all of the parties agree to -
continue the proceeding as non-binding
arbitration, the proposed decision
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rendered by the Arbitrator pursuant to .
§ 304.33 of this part shall not be binding
upon the parties, unless all of the parties
agree to adopt the proPosed decision as
an administrative ment pursuant to
section 122(h)(1) of CERCLA, 42 L1.8.C.
9622(h](1}. Any administrative
settlement agreed \:Eon in thig mariner
shall be subject to the prior written
approval of the Attorney General [or his
designee) pursuant to section 122(h)(1)
of CERCLA and shall be subject to
public comment pursunant to section
122(i) of CERCLA, 42 U.S.C. 0622{i).

(3) If the parties do not agree to
continue the proceeding as non-binding
arbitration, or if the administrative
settlement agreed upon is not approved
by the Attorney General (or his
designee}, or if EPA withdraws or
withholds consent from the
administrative settlement as a result of
public comment, EPA shall withdraw
from the proceeding and the Association
shall assess or refund, as appropriate,
any administrative fees, expenses, or
Arbitrator's fees.

(c) The Arbitrator's authority, as
defined by paragraphs (d) and (e) of this
section, to determine issues arising in
EPA's claim is limited only to the igsues
submitted for resclution by the parties
in the joint request for arbitration
pursuant to § 304.21 of this part. Any
issues arising in EPA’s claim that are nol
submitted for resolution shall be
deemed to be not in dispute and shall
not be raised in any action seeking
enforcement of the decision for the
purpose of overturning or otherwise
challenging the final decision, except as
provided in § 304.40(c) of this part.

{d)(1) If the issue of liability of any
participating PRP has been submitted for
resolution, the Arbitrator shall .
determine whether the participating PRP
is liable pursuant to section 107(a) of
CERCLA, 42 U.S.C. 9607(a), subject only
to the defenses specifically enumerated
in section 107(b) of CERCLA, 42 US.C.
9607{b).

{2) If the issue of the dollar amount of
response costs recoverable by EPA has
been submitted for resolution, the
Arbitrator shall determine, pursuant to
paragraph [e) of this section, the dollar
amount of response costs recoverable
by EPA pursuant to section 107{a) of
CERCLA, 42 U.S.C. 9607(a). and shall
award the 1otal amount of such costs to
EPA.

{3) Unless the Arbitrator finds that the
actual or threatened harm at the facility
is divisible, any participating PRP whom
the Arbitrator determines to be liable
shall be jointly and severally liable for
the total amount of response costs
awarded to EPA. If the Arbitrator finds
that the actual or threatened harm is

divisible, the Arbitrator shall allocate
liability for payment of EPA's award
among the participating PRPs based on -
the portion of the actual or threatened
harm attributable to each participaling
PRP.

(4] Notwithstanding the indivisibility
of the actual or threatened harm, and
without waiving the general
applicability of the joint and several
liability standard, as an alternative to
paragraph (d){3) of this section, the
parties may request the Arbitrator to
allocate responsibility for payment of
reaponse costa awarded to EPA among
the participating PRPs whom the
Arbitrator determines to be lieble. Any
such request shall be made in the joint
request for arbitration pursuant to
§ 304.21 of this part. If such a request is
made, the provisions of paragraphs
{d)(4)(i). (d){a)(i}. and {d)(4)(jii) of this
section shall apply.

(i) The joint request for arbitration
may specify the factors to be applied by
the arbitrator when allocating among
the participating PRPs responsibility for
payment of the response costs awarded
to EPA. If the joint request does not
specify such factors, the Arbitrator shall
base the allocation on such factors as
the arbitrator considers relevant. in his
or her sole discretion, such as volume,
toxicity. and mobility of the hazardous
subatances contributed to the facility by
each participating PRP, ability to pay.
and inequities and aggravating factors.

(ii) The joint request for arbitration
may specify that the Arbitrator may
allocate among the participating PRPs
less than all response costs awarded to
EPA. If this is not specified, the
Arbitrator shall allocate among the
participating PRPs 100% of the response
costs awarded to EPA.

(iii) The burden of establishing the
appropriate allocation of responsibility
for payment of the response costs
awarded to EPA shall rest entirely with
the participating PRPs.

(6) The parties may request that the
Arbitrator perform an allocation even if
the iasue of the liability of the
participating PRPs is not submitted for
resolution in the {oint request for
arbitration. Such a request for allocation
shall be made in the joint request for
arbitration pursuant to § 304.21 of this
part. If such a request is made, the
provisions of paragraphs (d)(4)(i),
(d)(4)(ii). and (d}{4)(iii) of this section
shall apply.

(e)(1) If any issue concerning the
adequacy of EPA's response action has
been submitted for resolution or arises
during the Arbitrator's determination of
the dollar amount of response costs
recoverable by EPA, the Arbitrator shall
uphold EPA's selection of the response

action, unless any participating PRP can
establish that the selection was
inconsistent with the NCP, The
Arbitrator's review of the adeguacy of
any response action taken by EPA shall
be based upon the documents which
formed the basis for the selection of the
response action.

(2) If the Arbitrator upholds EPA's
selection of the response action in full,
the Arbitrator shall award EPA all
response coats incurred and to be
incurred in connection with the response
action. unless any participating PRP can
establish that all or part of such costs
were:

(i) Not actually incurred or to be
incurred; or

{ii} Not actually incurred or to be
incurred in connection with the response
action; or

(iif) Clearly excessive, taking into
account the circumstances of the
responge action and relative to
acceptable government procurement
and contracting practices in light of the
circumstances of the response action.

(3) If the Arbitrator upholds EPA's .
selection of the response action only in
part, the Arbitrator shall award EPA
only those response costs incurred and
to be incurred in connection with the
portions of the response action that
were upheld, unless any participating
PRP can establish that all or part of such
response cosis were:

{i} Not actually incurred or to be
incurred; or

(ii) Not actually incurred or to be
incurred in connection with the portions
of the response action that were upheld;
or

{iii) Clearly excessive, taking inte
account the circumstances of the
response action and relative to
acceptable government procurement
and contracting practices in light of the
circumstances of the response action.

(4) The standard of review to be
applied by the Arbitrator under
paragraphs {e)(1). (e](2), and (e){3) of
this section is arbitrary and capricious
or otherwise not in accordance with
law. ‘

(5) In reviewing any procedural errors
alleged by any party. the Arbitrator may
disallow response costs only if the
errors were so serious and related to
matters of such central relevance that
the response action would have been
significantly changed had such errors
not been made.

§ 304.21 Reterral of claims.

(a} if EPA believes that a claim is an
appropriate candidate for arbitration,
EPA will notify all identified PRPs for
the facility concerned and provide such
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PRPs with an opportunity to discuss
referral of one or more issues arising in
the claim for resolution pursuant to the
procedures established by this part.
Alternatively. one or more PRPs at a
facility may propose to EPA use of

arbitration. after receipt of a demand by ~

EPA for payment of a claim, but prior to
commencement of civil litigation of the
claim, Where practicable, before an
agreement to refer a claim for
arbitration is made final under this
alternative. gither the PRPs or EPA shall
notify the other PRPs at the facility of
the potential use of arbitration.

{b){1) The Administrator and one or
more PRPs associated with a facility
may submit to the Association a joint
reguest for arbitration of one or more
issues arising in an EPA claim
concerning the facility. The joint request
shall be signed by all of the parties and
shall include:

{i} A brief description of the facility,
the EPA response action taken at the
facility, the EPA claim, and the parties;

(ii) A statement of the issues arising in
the claim that are being submitted by
the parties for resolution by arbitration;

fiii) A staternent that the parties
consent to resolution of the issues
jointly submitted pursuant to the
procedures established by this part by
an Arbitrator appointed pursuant to
§ 304.22 of this part;

(iv) A statement that the parties agree
to be bound by the fina! decision on all
issues jointly submitted by the parties
for resolution and to pay any award
made in the final decision, subject to the
right to challenge the final decision
solely on the grounds and in the manner
prescribed by § 304.40{c) of this part;

{v) A statement that the parties agree
that the award made in the final
decision may be enforced pursuant to
§ 304.40(c} of this part;

{vi) A statement that the parties agree
that the final decision shail be binding
only with respect to the response costs
at issue in the claim submitted for
arbitration;

(vii) A statement that the parties
agree that the statute of limitations
governing the EPA claim submitted shall
be extended for a time period equal to
the number of days from the date the
joint request for arbitration is submitted
to the Association to the date of -
resolution of any enforcement action
relating to the final decision; and

{viii) A statement that each signatory
to the joint request is authorized to enter
intg the arbitration and to bind legally
the party represented by him or her to
the terms of the joint request.

(2) The joint request shall also include -

the name, address and telephone
number of each party. and, if a party is

‘ represented by an attorney, the

attorney’'s name, address and telaphone
number. A party changing any of this
information must promptly communicate
the change in writing to the Association

. and all other parties. A party who [ails

to furnish such information or any
changes therelo is deemed 13 have
waived hig or her right to notice and
service under this part until such time as
the party furnishes the missing
information.

(c) Any party may move to modify the
joint request for arbitration to include
one or more additional issues arising in
the referred claim. To be effective. any
such modification must be signed by the
Arbitrator and all other parties. The
joint request for arbitration may also be
modified to add one or more additional
parties, if such intervention is permitted
by § 304.24(a] of this part. To be
effective, any such modification must be
signed by tne Arbitrator, the intervening
party or parties, and all other parties.

(d) The statute of limitations
gaverning the EPA claim submitted for
arbitration shall be extended for a time -
period equal to the number of days from
the date the joint request for arbitration
is submitted to the Association to the
date of resolution of any enforcement
action relating to the final decision.

(e) Prior to the selection of the
Association, the Administrator and one
or more PRPs associated with a facility
may agree to submit one or more issues
arising in an EPA claim for resolution by
arbitration. Any such agreement shail be
contained in a joint request for
arbitration which meets all requirements
of paragraph (b] of this section. In any
auch arbitration, the arbitrator shall be
selected pursuant to § 304.22(e) of this
part, and payment of all costs .
associated with the arhitration shall he
made pursuant to § 304.41(e]} of this Part.

. Arbitrations agreed upon pursuant to

this paragraph shall be governed by the
procedures established by this part,
except for those procedures which
pertain specifically to the duties of the
Association. All duties of the
Association shall be performed in a
manner agreed upon by all of the
parties.

§304.22 Appointment of Arbitrator,

{a) The Association shall establish °
and maintain a National Panel of
Environmental Arbitrators.

[b) Within ten days of the filing of the
joint request for arbitration, the
Association shall identify and submit
simultaneously to all parties an
indentical list of ten persons chosen
from the National Panel of
Environmental Arbitrators, whom the
Association believes will not be subject

to disqualification because of
circumstances likely to affect
impartiality pursuant 4p.§ 304.23 of this
part. Each party shalshavgten days
from the date of receipt of the list to
identify any persons objected to, to rank
the remaining persons in the order of

. preference, and to return the list to the

Association. If a parly does not return
the list within the time specificd, all
persons on the list are deemed
acceptable to that party. From among
the persons whom the parties have
indicated as acceptable. and, in
uccordance with the designated yrder of
mutual preference, if any. the
Association shall invite an Arbitrator to
serve. If the parties fail to mutually
agree upon any of the persons named, or
if the invited Arbitrator is unable to
serve, or if for any other reason the
appointment cannot be made from the
submitted lists, the Asgociation shall
make the appointment from among the
other members of the Panel. In no event
shall appointment of the Arbitrator by
the Association take longer than thirty
days from the filing of the joint request ~
for arbitration.

(c)} Within seven days of the
appointment of the Arbitrator, the
Association shall mail to each of the
parties notice of the identity of the
Arbitrator and the date of the
appointment, together with a copy of
these rules. The Arbitrator shall, within
five days of his or her appointment, file
a signed acceptance of the case with the
Association. The Association shall,
within seven days of receipt of the
Arbitrator's acceptance, mail notice of
such acceptance 1o the parties.

(d) If any eppointed Arbitrator should
resign, die, withdraw, be disqualified or
otherwise be unable to perform the
duties of the office, the Association may,
on satisfactory proof, declare the office
vacant. Vacancies shall be filled in
accordance with the applicable
provisions of this section, and the matter
shall be resumed.

{e) If the Administrator and one or
more PRPs associated with a facility
enter into a joint request for arbitration
prior to the selection of the Association
(see § 304.21{e) of this part), the
Administrator and the participating
PRPs shall reach mutual agreement upon
the selection and appointment of an
Arbitrator on a case-by-case basis, and
the Administrator shall obtain the

. services of that person using appropriate

procurement procedures. Any person
appointed as an Arbitrator pursuant to
this paragraph shall make disclosures to
the parties pursuant to § 304.23 of this
part, shall resolve the issues submitied
for resolution pursuant to the
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jurisdiction and authority granted to the
Arbitrator in § 304.20 of this part, and
shall otherwise conduct the arbitral
proceeding pursw==-: * the procedures
established by v 1w o

§304.23 Disce . 7v i v valenge

{a) A person appointed as an
Arbitrator under § 304.22 of this part
shall. within five daya of receipt of his
ot her notice of appointment, disclose to
the Association any circumstances
likely to affect impartiality, including
any bias or any financial or persanal
interes! in the result of the arbitration,
of any past or present relationship with
the parties or their counsel, or any past
or present relationship with any PRP to
which the claim may relate.

{b) Upon receipt of such information
from an appointed Arbitrator or other
source, the Association shali, within two
days of receipt, communicate such
information to the parties. Such
communication may be made orally or
in writing, but if made orally, shall be
confirmed in writing.

(c) If any party wishes to request
disqualification of an Arbitrator, such
party shall notify the Association and
the other parties of such request and the
basis therefor within seven days of
receipt of the information on which such
request is based.

{d) The Association shall make a
determination on any reguest for
disqualification of an Arbitrator within
seven days after the Association
receives any such request, and shall
notify the parties in writing of such
determination. This determination shall
be within the sole discretion of the
?ss?ciation. and its decision shall be

inal.

$304.24 Intervention and withdrawal.

{a) (1) No later than thirty days prior
to the pre-hearing conference [see
§ 304.31 of this part}, any PRP
associated with the facility which is the
subject of the referred claim may move
lo intervene in the arbitral proceeding
for the purpose of having one or more
issues relating t0'his or her
responsibilily for payment of the
referred claim resolved.

{2] If the Arbitrator has been
appointed, a motion to intervene shali
be filed with the Arbitrator and a capy
shall be served upon all parties. I the
Arsbitrator has not yet been appointed. a
motion to intervene shall be submitted
10 the Association and a copy shal! be
served upon all parties.

(3) Any such motion to intervene may
be granted only upon the written
approval of the Arbitrator and all of the
parties in the form of a madification to

the joint request for arbitration pursuant
to § 304.21(c}) of this part. by signing
such a modification, the intervening
party consents to be bound by the terms
of the joint request for arbitration
submitted pursuant to § 304.21{b) of this
part and any modifications previously
made thereto pursuant to § 304.21(c) of
this part. and consents to be bound by
such revisions ta the time limits for the
filing of pleadings as the Arbitrator may
malke 1o prevent delaying the pre-
hearing conference,

{b) Any party may move to withdraw
from the arbitral proceeding within
thirty days after receipt of the notice of
appointment of the Arbitrator (see
§ 304.22 of this part). The Arbitrator may
approve such withdrawal, without
prejudice to the moving party, and shall
assess such administrative fees and
expenses {see § 304.41 of this part)
against the withdrawing party as the
Arbitrator deems appropriata. No party
may withdraw from the arbitral
proceedings after this thirty-day period,
except that EPA may withdraw from the
proceeding in accordance with
§ 304.20(b)(3) or § 304.33(e) of this part.

§304.25 Ex parte communication.

(a) No interested person shall make or
knowingly cause to be made to the
Arbitrator an ex parte communication.

{b} The Arbitrator shall not make or
knowingly cause to be made ta any
interested person an ex parte
communication.

{c) The Association may remove the
Arbitrator in any proceeding in which it
is demonstrated to the Association’s
satisfaction that the Arbitrator has
engaged in prohibited ex parte
communication to the prejudice of any
party. if the Arbitratar is removed. the
procedures in § 304.22(d} of this part
shall apply.

(d} Whenever an ex parte
communication in violation of 1kis
section is received by or made known to
the Arbitrator. the Arbitrator shall
immediately notify in writing all parties
to the proceeding of the circumstances
and substance of the communication
and may require the party who made the
communication or caused the
communication to be made, or the party
whose representative made the
communtcation or caused the
communicdation to be made, to show
cause why that party's arguments or
claim should not be denied, disregarded,
or otherwise adversely affected on
acrount of such violation.

{e) The prohibitions of this sudction
apply upon appointment of the
Arbitrator and terminate on the dite of
the final decision.

Subpart C—Hearings Before the
Arbitrator

§304.30 Filing of pleadings.

{a) Discovery shall be in accordance
with this section and § 304.31 of this
part.

{b) Within thirty days after receipt of
the notice of appointment of the
Arbitrator (gee § 304.22 of this part),
EPA shall submit to the Arbitrator two
copies of a written statement and shall
serve a copy of the written statement
upon all other parties. The written
statemnent shall in all cases include the
information requested in paragraphs
(b}(1), (b)(6). and (b}(7) of this section.
shall include the information requested
in paragraph {b}{2) of this section if the
issue of liability of any participating PRF
has been submitted for resolution, shall
include the information requested in
paragraph (b)(3) of this section if any
issue concerning the adequacy of EPA's
response action has been submitted for
regolution or may arise during the
Arbitrator's determination of the dollar
amount of response costs recoverable
by EPA, shall include the information
requested int paragraph (b)(4) of this
section if the issue of the dollar amount
of response costs recoverable by EPA
has been submitted for resolution, and
shall include the information requested
in paragraph (b){5) of this section if any
issue concerning allocation of liability
for payment of EPA’s award has becen
submitted for resolution,

(1) A statement of facts, including a
description of the facility, the EPA
response action taken at the facility, the
response costs incurred and to be
incurred by the United States in
connection with the response action
taken at the facility, and the parties:

(2) A description of the evidence in
support of the following four elements i
liability of the participating PRP(s)
whose liability pursuant to seclion
107(a) of CERCLA, 42 U.5.C. 9607(a). i
at issue, and any supporting
documentation therefor:

(i) The site at which EPA’s responsu
action was taken is a “facility” as
defined by section 101{9) of CERCILA, 42
U.S.C. g601(9);

(ii) There was a “release or threat of
release” within the meaning of sections
101(22) and 104(a) of CERCLA. 42 US.C.
9601{22) and 9604{a), of a “hazardous
substance” as defined by section 101{14}
of CERCLA, 42 U.5.C 9601(14}, at the
facilily at which EPA's response aclion
was taken;

{iii) The release or threat of reiease
caused the United States to incur
“response costs” as defined in
§ 304.12(0) of this part; and
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{iv) The participating PRP is in one of
the categories of liable parties in section
107{a) of CERCLA, 42 U.S.C. 9607(a):

(3) An index of any documents which
formed the basis for the selection of the
response action taken at the facility (all
indexed documents shall be made
available to any participating PRP):

(4) A summary, broken down by
calegory. of all response costs incurred

and to be incurred by the United States

in connection with the response action
taken by EPA at the facility {supporting
decumentation for the summary shall be
inade available to any participating PRP
pursuant to the procedures described in
Rule 1006 of the Federal Rules of
Fvidence);

(5) To the extent such information is
available, the names and addresses of
ull identified PRPs for the facility, the
volume and nature of the substances
contributed to the facility by each
identified PRP, and a ranking by volume
of the substances contributed to the
facility: :

(6] A recommended location for the
pre-hearing conference and the arbitral
hearing: and -

(7] Any otker stgtement or
documentation that EPA deems
necessary o support its claim,

{c) Within thirty days after receipt of
EPA’s written statement, each
participating PRP shall submit to the
Arbitrator two copies of an answer and
shall serve a copy of the answer upon
ail other parties. The answer shall in all
cases include the information requested
in paragraphs (¢)(1}. {c}{6}. and (c}(7) of
this section, shall include the
information requested in paragraph
(cl{2) of this section if the issue of the
liability of the answering participating
PRP has been submitted for resolution,
shall include the infermation requested
in paragraph {c)(3) of this section if any
issue concerning the adequacy of EPA’s
response action has been submitted for
resolution or may arise during the
Arbitrator's determination of the dollar
amount of response costs recoverable
by EPA. shall include the information
requested in paragraph (c){4) of this
section if the issue of the dollar amount
of response costs recoverable by EPA
has been submitted for resolution, and
shall include the information requested
in paragraph [c}(5) of this section if any
issue concerning the allocation of
respunsibility for payment of EPA's
award has been submitted for
resolution:

(1) Any objections to the statement of
facts in EPA's written statement, and, if
50, a counterstatement of facts:

{2] Any objections to EPA's position
on the liability of the answering
participating PRP pursuant to section

107(a} of CERCLA, 42 U.S.C. 9607(a). a
description of the evidence in support of
the defenses to liability of the answering
participating PRP which are specifically
enumerated in section 107(b)] of
CERCLA, 42 U.5.C. 9807(b) {/.e., that the

-- release or threat of release of a

hazardous substance at the facility was
caused solely by an act of God. an act of
war, an act or omission of an unrelated
third party. of any combination thereof),
and any supporting documentation
thereof:

{3} Any objections to the response
action taken by EPA at the facility
based upon any documents which
formed the basis for the selection of the
response action;

(4) Any objections to EPA’s summary
and supporting documentation for all
response costs incwred and to be
incurred by the United States in
connection with the response acsion
taken by EPA at the facility;

(5} Any decumentation which the
participating PRP deems relevant to the
allocation of responsibility for payment
of EPA’s award.

6) A recommended location for the
pre-hearing conference and the arbitral
hearing; and

{7) Any other statement or
documentation that the participating
PRP deems necessary to support its
claim.

(d) EPA may file a response o any
participating PRP's answer within
twenty days of receipt of such answer.
Two copies of any such response shall
be served upon the Arbitrator, and a
copy of any such response shall be
served upon ali parties.

{e) H EPA [iles a response, any
pariicipating PRP may file a reply
thereto within ten days after receipt of
such response. Two copies of any such
reply shall be served upon the
Arbitrator, and a copy of any such reply
shall be served upon all parties.

§304.31 Pre-hearing conference,

{a) The Arbitrator and the parties
shall exchange witness lists (with a brief
summary of the testimony of each
witness) and any exhibits or documents
that the parties have not submitted in
their pleadings pursuant to § 304.30 of
this part, within 110 days after the
appointment of the Arbitrator (see
§ 304.22 of this part) or within 10 days
prior to the pre-hearing conference,
whichever is earlier.

{b) The Arbitrator shall select the
location, date, and time for the pre-
hearing conference, giving due
consideration to any recommendations
by the parties,

(c) The pre-hearing conference shall
be held within nne hundred twenty days

after the appointment of the Arbitrator
(see § 304.22 of this part).

(d) The Arbitrator shall mail to each
party notice of the pre-hearing
conference not later than twenty days in
advance of such conference, unless the
parties by mutual agreement waive such
notice. ‘

(e} Any party may be represented by
counsel at the pre-hearing conference. A
party who intends to be sa represented
shall notify the other parties and the
Arbitrator of the name. address and
telephone numbet of counse} at least
three days prior to the date set for the
pre-hearing conference. When an
attorney has initiated the arbitration by
signing the joint request for arbitration
on behalf of a party, or when an
attorney has filed a pleading on behalf
of a party. such notice is deemed-to
have been given.

{f) The pre-hearing conference may -
proceed in the absence of any party
who, after due notice, fails to appear.

{g) (1) Al the pre-hearing conference,
the Arbitrator and the parties shall
exchange witness statements, a
stipulation of uncontested facts, a
statement of disputed issues. and any
other documents, including written
direct testimony, that will assist in
prompt resolution of the dispute and
avoid unnecessary proof.

{2) The Arbitrator and the parties
shall consider the settlement of all or
part of the claim. The Arbitrator may
encourage further settlement discussions
among the parties. Any settlement
reached may be set forth in a proposed
decision in accordance with § 304.33 of
this part. If such a settlement is not set
forth in a proposed decision. the
settliement shall be treated as an
administrative settlement pursuant to
section 122(h){1) of CERCLA, 42 U.5.C.
9622{"1)(1), and shall be subject to public
comment pursuant to section 122(i} of
CERCLA, 42 U.S.C. 9622(i}.

§304.32 Arbitral hearing.

(a) The Arbitrator may, in his sole
discretion, schedule a hearing with the
parties on one or more of the disputed
issues identified in the statement of
disputed issues pursuant to § 304.31{g)(1}
of this part. ’

{b) The Arbitrator shall select the -
location, date, and time for the arbitral
hearing. giving due consideration to any
recommendations by the parties.

{c} The hearing shall commence
within forty-five days after the pre-
hearing conference {see § 304.21 of this
part}. The Arbitrator may, upon a
showing by the parties that settlement is
likely, extend the date for the hearing
for up to thirty additional days, if further
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settiement discussions have been held
pursuant to §304.31(g}2) of this part.

{d} The Arbitrator shalt mail to each
party notice of the hearing not iater than
\wenty days in advance of the hearing,
unless the parties by mutnal agreement
waive such notice. Sech notice shall - .
include a statement of the disputed
issues to be addressed at the hearing.
The Arbitrator need not mail a second
notice g the parties if the date for the
hearing is extended pursuant to
paragraph (c) of this section.

{e) Any party may be represented by
counsel at the heating. A party who
intends to be so represented shail notify
the other parties and the Arbitrator of
the name. address and telephone
number of coonsel at least three days
priar lo the date set for the heating.
When an attorney has initialed the
arbitration by signing the joint request
on behalf of a party, or when an
attammey has filed a pleading on behalf
of a party, or when notice has been
given pursuant to § 304.31(¢]j of this part,
such notice is deemed 1o have been
given.

(f) The Arbitrator shail make the
naecessary arrangements for the making
of a true and accurate record of the
arbitral hearing.

{g) The Arbitrator shail make the
necessary arrangements for the services
of an interprefer upon the reques! of one
or more of the parties.

(h} The Arbitrator may take
adjournmernts upcn the request of any
party or upon the Arbilrator's own
initiative and shall take such
adjournment when all of the parties
agree thereto. i}

(i) The Arbitrator shall administer
aaths to all witnesses hefore they testify
at the arbitral hearing.

(1) (11 A hearing shali be opened by
the recording of the location. date. and
time of the hearing, the presence of the
Arbitraior and the parties. and counsel
if any. and by the Arbitrator’'s
acknowledgment for the record of all
pleadings and all other documents that
have been Tiled by the parties.

{2} The hearing shall be conducted in
accardance with the Arbitrator's
jurisdiction as defined by § 304.20 of this
pAart,

{3} The Arbitrator may. at any time.
require oral statements cluarifying the
issues to be addressed at the hearing.

(8) The Arbitrator may require the
parties 1o present wilnesses for .
yuestioning by the Arbitrator and for
direct and cross-examination by the
patiies on any of the disputed issues.
except for any disputed issues
congerning the selection or adequacy of
the response action, which shali be

governed by paragraph (j}(8} of this
seclion.

(5) The Arbitrator shall define the
scope of oral testimony. A party may
present oral direct testimony only upon
a showing of good canse why such
testimony could not have been
submitted in written form, or upon
consent of all of the parties.

(6) Notwithstanding §§ 304.20(e){1)
and 304.20{e}{4) of this part, the
Arbitrator may permit any party to
supplement the docurmnents which
formed the bagis for the selection of the
response action {with additional
documents, affidavils. or gral
teimany), if any party demoastrates
that supplementation is appropriate
based upon applicable principles of
adrpinistrative law.

{k} [1) Except as provided in
paragraph (j}{6) of this section. exhibits
and other documentary evidence not
included in a party's pleadings, not
exchanged prior tg the pre-hearing
conference pursuant to § 304.31a) of this
part, or not exchanged at the pre-hearing
confereace pursuani to § 304.31fg){1) of
this part. may be introduced at the
hearing only upon a showing of good
cause by the moving party or upon
consent of all of the parties.

{2) Except as provided in patagraph
(j)(8) of this section, witnesses not
identified in a party's witness list may
be presented at the hearing only npon 3
showing of good tause by the moving
party or upon consent of all of the
parties.

{3) The Arbitrator shall be the judge of
the relevance and materiality of the
evidence offered during the proceeding
and of the applicability of legal
privileges. Conformity to legal rules of
evidence shall not be reguired.

(4) The Arbitrator may make such
orders as miay be necessary for in
camera consideration of evidence for
reasons of business confidentiality as
defined by 40 CFR 2.201{e} and as
consistent with section 104{e){7) of
CERCLA. 42 U.S.C. 9604{e){7).

{1) The hearing may proceed in the
absence of any party who, after due
notice, fails to appear or fails to obtain
an adjournment. If a party, after due
notice, fails to appear or fails to obtain
an adjournment, such pacty will be
deemed to have waived the right to be
present at the hearing. ’

{m) After all disputed issues have
Leen heard by the Arhitrator. the
Arbitrator may permit the parties to
make closing statements. after which the
Arbitrator shall declare the hearing
closed.

(n) The hearing shall be completed
within two weeks, unless the Arbitrator
extends the hearing for gpod cause.

{o) The Arbitrator may permit the
parties to submit proposed findings of
fact, rulings. or orders within ten days
after receipt of the heering transcript os
such longer time upon a finding of good
tause.

(p} The parties may provide. by
written agreement, for the waiver of the
hearing. .

§ 30433 Arbirsl decision and public
commend.

(a} The Arbitrator shall render a
proposed decision within forty-five days
after the heating is closed, or within
forty-five days after the pre-hearing
conference if no hearing is held. unless
the parties have gettled the dispute prior
10 the rendering of the praposed
decigion.

{b) [1) The proposed decisiun shall be
in writing and shall be signed by the
Arbitrator. it shall be limited in
accordance with the Arbitrator's
jurisdiction as defined by § 304.20.of this
part, and shall. if such issues have been
jointly submitted by the parties for
resolution. contain the Arbitrator's
datermination of:

{i} Which participating PRPs. if any,
are liable pursuant to section 107{a) of
CERCLA. 42 USLC. 9607(a)

(i) The dollar amaunt of response
costs, if any. to be awarded to EPA: and
{iii) The allocation of respansibility
for paymert of EPA's award, if any.

among the participating PRPs,

(2} The praposed decision shall alzo
assess arbitration fees and exprnses
[see § 304.41 of this part) in fever of wny
patty. or combination of parties. and. it
the event any administrative fees or
expenses are due the Association. in
favor of the Association.

{c) If the parties setile thelr dispute
during the course of the proceeding. the
Arbitrator may. upon the parties’
request, set forth in the terms of the
agreed settlement in a proposed
decisivn. Except as provided in
§ 304 .20(b) of this part. a proposed
decision which embaodies an agrecd
setilement shall be subject to all
applicable provisions of this part.
including. but not limited to. paragraph
{e] of this section and § 304.40 of this
part.

{d) The parties shall accept as legal
delivery of the proposed decisian the
plucing in the United States mail of a
true copy of the proposed decisian. sent
by certified mail, return receipt
reg.ested, addressed to each party’s last
known address or each party's
attorney’s Jast known address. or by
personal servace.

{e] {1} Pursuant 1o section 122(i) of
CERCLA, 42 U.S.C. 9622(i}. notice of the
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proposed decision shall be published
promptly by EPA in the Federal Register.
Such notice shall include the name and
location of the facility concerned, the
names of the parties to the proz- “~a.
and a brief summary of the proposed
decision. and shall provide persons who
ar= nat parties to the proceeding a
thirty-day period in which to file written
comments relating to the proposed
decision. Any filed comments shall be
made available to the participating PRPs
and to the public. The participating PRPs
shall have ten days from the clese of the
public comment period in which to
submit to EP'A in writing their views on
the merits of any comments filed. EPA
shall consider any comments fited, and
shall, within thirty days after the close
of ths ten-day period during which the
porticipating PRPs may submit their
views on any comments filed. provide
written notice to the Arbitrator and the
participating PRPs. The writlen notice
shall be made available to the puhiic
und shall include:

{i} A surnmary of any comments filed:

(ii} Responses to any comments filed;

{iii} A discussion of whether any
comments filed disclose to EPA facts or
considerations which indicate the
proposed decision is inappropriate.
impraper or inadequate; and

(iv) EPA’s determination as o
whether madification of the proposed
decision or withdrawal from the arbitral
proceeding is necessary based upon
such comments.

(2) If EPA's written notice does not
state that modifization or withdrawal is
necessary based upon public comments,
then the propesed decision shall become
final thirty days after the date of
issuance of EPA’s written notice. If
EPA’s written notice states that
modilication or withdrawal is
necessary, the parties shail have thirty
days from the date of issuance of EPA’s
written notice to modify the proposed
decision so that it is no longer
inappropriate, improper or inadequate
and to set forth the proposed decision,
as modified. in an agreed settlement, If
an agreed settlement is reached. such
agreed settlement shall be the final
decision. If the parties do not modify the
proposed decision in an agreed
settlement within thirty days. the
propused decision shall be null and void
and of no legal effect, EPA shall
withdraw from the proceeding. and the
Arhitrator shall assess such
administrative fees and expenges (see
§ 304.41 of this part) against the parties
s the Arbitrator deems appropriate.

(1} Payment of EPA's award, if any,
and any fees or expenses due pursuan!
to the final decision, shall be made

within thirty days after the dute of the
final decision.

(2) The Arbitrator shall. upon written
request of any party. furnish to such
party certified facsimiles of all papors i-
-the Arbitrator's possession that may be
required in judicial proceedings relating
to the arbitration pursuant to § 304.40 of
this part.

Subpart D~Other Provisions

§304.40 Etfect and enforcement of final
decision.

(a) Pursuant to section 122(h)(4) of
CERCLA, 42 U.5.C. 9622(h)(4), any
participating PRP who has resolved his
or her lability for an EPA ciaim through
a final decision reached pursuant to the
procedures established by this part shall
not be liable for claims for contributions
regarding matters addressed by the final
decision.

{b) The final decision shall be binding
and conclusive upon the parties as to
issues that were jointly submitted by the
parties for resolution and addressed in
the decision.

(¢) (1} If any award made in the final
decision is not paid within the time
required by § 304.33(f] of this part, the
final decision may be enforced as a
settlement under section 122(h) of
CERCLA. 42 U.5.C. 8822(h}, by the
Attorney General on behalf of EPA in
any appropriate Federal district court
pursuant to section 122(h}{3) of
CERCLA, 42 U.S.C. 8622(h){3). Pursuant
to section 122{h}(3) of CERCLA, the
terms of the final decision shall not be
subject to review in any such action.

{2} In any such enforcement action
initiated by the United States, the final
decision may be challenged by any
party if:

{i) It was achieved through frand,
misconduct, or partiality on the part of
the Arbitrator;

(ii) It was achieved through fraud or
misconduct by one of the parties
affacting the result; i

(iii) The Arbitrator exceeded his or
her jurisdiction under § 304.20 of this
part or failed to decide the claim within -
the bounds of his or her authority under
this part; or

{iv] It violates public policy.

{3) Except a3 necessary {o show such
fraud, misconduct, partiality, excess of
jurisdiction or suthority, or violation of
public policy, in any such enforcement
action, B party may not raise, for the
purpose of overturning or otherwise
challenging the final decision, issues
arising in the claim that were not
submitted for resolution by arbitration.

(d) Except as provided in paragraph
{c} of this section, and except as
necessary for a participating PRP to

defend against an action seeking
contribution for matters addressed by
the final decision, no final decision shall
he admigsible as evidence of any issue
of fact or law in any procesding Srought
under any provision of CERCLA or any
nther provision of law.

{e} Neither the initiation of an arbitral
pruceeding nor the rendering of a final
decision on an EPA claim shall preclude
or otherwise affect the ability of the
United Siates, including EPA, to:

{1] Seek injunctive relief against any
participating PRP for further response
action at the facility concerned pursuanl
to CERCLA or any other applicable
statute. regulation or legal theory: or

(2) Take further response action at the
facility concerned pursuant to CERCLA
or any other applicable statute,
regulation or legal theory; ar

{3) Seek reimbursement from any
participating PRP for any costs not the
subject of the arbitral proceeding
pursuant to CERCLA or any other
applicable statute, regulation or legal
theory; or .

(4) Seek any relief for any violation of
criminal law from any participating PRP;
or

(5) Seek damages for injury to.
destruction of, or loss of natural
resources from any participating PRP; or

(6) Seek any relief, civil or criminal,
from any person not g party to the
arbitral proceeding under CERCLA or
any other applicable statute, regulation
or legal theory.

§ 304.41 Administrative fees, expenses,
and Arbitrator's fee,

{a) The Association shall prescribe an
Administrative Fee Schedule and a
Refund Schedule, which shall be subject
to the approval of EPA. The schedule in
effect at the time of filing or the time of
refund shall be applicable.

(b) Expenses of witnesses shall be
borne by the party producing such
witnesses. The expense of the
stenographic record and all transcripts
thereof shall be prorated equally among
all parties ordering copies, uniess
otherwise agreed by the parties, or
uniess the Arbitrator assesses such
expenses or any part thereof against any
specified party in the decision. The

expense of an interpreter shall be borne

by the party requesting the interpreter.

(c) The Association shall establish the
per diem {ee for the Arbitrator, subjert
to the approval of EPA, prior to the
commencement of any activities by the
Arbitrator. Arrangements for
compensation of the Arbitrator shall by
made by the Association.

{d} The Association shall make
appropriate arrangements to pay the
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Arbitrator's fee and the administrative
fee, and shall render an accounting to
the parties in accordance with the .
Arbitrator's award, within thirty days
after the date of the final decision..

(e) In any arbitration conducted prior
to the selection of the Association (see
§ 304.21(e) of this part), all fees and
expenses of the arbitral proceeding,
including the Arbitrator’s fee, shall be
divided equally among ail parties,
except that expenses of witnesses shall
be borne by the party producing such
witnesses, expenses of an interpreter
shall be borne by the party requesting
such interpreter, and the expenge of the
stenographic record and all transcripts
thereof shall be prorated equally among
all parties ordering copies.

§ 304,42 Miscellaneous provisions.
{(a} Any party who proceeds with the
arbitration knowing that any provision

or requirément of this part has not been
complied with, and who fails to object
thereto either orally or in writing in a
timely manner, shall be deemed to have
waived the right to object,

{b) The original of any joint request
for arbitration. modification to any joim
request for arbitration, pleading. letter,
or other document filed in the ’
proceeding [except for exhibits and
other documentary evidence} shall be
signed by the filing party or by his or her
attorney.

{c} All papers associated with the
proceeding that are served by a party lo
an opposing party shall be served by
personal service, or by United States
first class mail, or by United States
certified mail, return receipt requested,
addressed to the party's attorney, or if
the party is not represented by an
attorney or the attorney cannot be

located. to the last known address of the

party. All papers associated with the
proceeding that are served by the
Arbitrator or by the Association shall be
served ‘by personal service or by United
States certified mail, return receipt
requested, addressed to the party's
attorney, or if the party is not
represented by an attorney or the
attorney cannot be located, to the last
known address of the party.

(d) If any provision of this part, or the
application of any provision of this part
to any person or circumstance. is heid
invalid, the application of such provision
to other persons or circumstances and
the remainder of this part shall not be
affected thereby.
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